EHRC CONSULTATION SUBMISSION FROM
QUEEN MARY UNIVERSITY OF LONDON
UNIVERSITY AND COLLEGE UNION (UCU)
BRANCH.

1. Do you want to provide feedback as part of this consultation?
YES

2. Are you responding as an individual (service user), legal professional or on behalf of
an organisation?

Organisation

3. Which of the following characteristics protected under the Equality Act 2010 are
relevant to your response?

Gender reassignment, sexual orientation, disability

4. Would you like to provide feedback on the updated legal definition of sex throughout
the code of practice?

YES

5. To what extent do you agree or disagree with the following statement: The explanation
of the updated legal definition of sex is clear.

DO NOT KNOW

We are concerned that the updated definition does not make clear that this only applies to sex
in the context of the Equality Act 2010. The guidance should also discuss that GRCs continue to
apply in all other contexts (i.e. trans people are recognised as their legal sex under all other
laws). Finally, the guidance should make clear that everyday usage of language should not
change. A number of successful legal cases have established trans people’s right to have their



identities recognised in workplaces, by colleagues and by service providers (e.g. through name
and correct pronoun use). We are concerned that employers could find themselves in breach of
these established precedents and risking discrimination and harassment claims if their policies

do not reflect this, so the guidance should emphasise this point.

—
—

QMUCU is the local branch of the University and College Union (UCU) at Queen Mary,
University of London (QMUL). We represent over 1200 academic and academic-related staff at
Queen Mary.

Our answers are informed by a survey which was shared with all branch members concerning
their views on the updated code of practice. The survey showed that while there is a diversity of
opinion among our members about gender, they overwhelmingly report that the updated
guidance in its current form would have severe negative impacts on their working environment.

Our response highlights 3 major areas of concern expressed by our staff in relation to changes
that they would be forced to enact should this guidance be published:

1. Staff are worried about trans colleagues and students losing access to facilities that
have long been provided on a gender-inclusive basis. This includes forms of support
provision for men and women, as well as sports facilities. They are concerned that this
will harm the physical and mental wellbeing of trans staff and students.

2. Staff are very concerned about the lack of ‘third spaces’ at our university, and the lack of
resources and staff to implement them. Moreover, the idea of being involved in policing
these spaces makes staff members extremely anxious. Staff are concerned about the
harm to students that such policing would likely cause. They are also worried about the
lack of clarity around how this is to practically be achieved, especially given that we
teach large numbers of international students, and gender markers on official
documentation can legally be changed in many jurisdictions. Finally, they fear personal
repercussions, if their policing actions were deemed to be harassment under privacy
laws. As one staff member wrote in our survey: ‘Queen Mary lacks space (and budget)
to create separate “third spaces.” Even if they did, enforcing single-sex spaces could
mean staff policing gender identity in toilets and changing rooms, creating distress and
huge practical burden.’

3. Staff fear that the current guidance leaves the university open to challenge under
discrimination laws regardless of how it is enacted. Blanket exclusions of trans staff and
students from provision could be challenged as discrimination on grounds of gender
reassignment, especially in a context where provision of ‘third spaces’ is profoundly
limited. On the other hand, if trans people are included in single-sex provision, the



university is open to discrimination claims on grounds of sex. The same risk applies if
single-sex services are redesignated as mixed sex.

More broadly, our members expressed concerns that the university will feel like a less tolerant
and inclusive space should the new guidelines be enacted:

‘I am also concerned about the broader cultural implications of the Supreme Court ruling for
increasing transphobia in universities. For example, as a non-binary university worker teaching
trans texts and transfeminist thinking in some of my classes, | am concerned that even though
the Supreme Court decision refers only to 'sex' in the context of the Equality Act 2010, the ruling
will make it seem more legitimate to question trans identities and politics.’

Staff suggested that the new guidelines would damage the atmosphere of their workplace,
causing them discomfort, anxiety and stress:

‘The proposed changes will make it extremely uncomfortable for me to go into a work
environment where | feel my gender expression and gender identity will be policed by others
around me, creating an unhealthy climate between colleagues. It will deeply affect all trans
workers, non gender conforming workers, intersex workers, affecting everyone's rights to
privacy and bodily autonomy.’

CHANGE 2.1: NEW CONTENT ON GENDER RECOGNITION CERTIFICATES

7. Would you like to provide feedback on the new content on Gender Recognition
Certificates?

NO

CHANGE 2.2: NEW CONTENT ON ASKING ABOUT SEX AT BIRTH
10. Would you like to provide feedback on the new content on asking about sex at birth?
YES

11. To what extent do you agree or disagree with the following statement:

The explanation of the legal rights and responsibilities set out in the new content on
asking about sex at birth is clear.

STRONGLY DISAGREE

12. Is there anything you would change to make the explanation of the legal rights and
responsibilities in this update clearer?



As our university is a public institution with responsibility for providing services, facilities, and
education to a wide range of students, staff, and visitors — including trans, non-binary, gender
non-conforming, and intersex people — we have significant concerns about both the clarity and
the practical implementation of this change.

The first regards the risk of discrimination and breach of privacy rights. The EHRC itself
acknowledges that asking about sex recorded at birth risks interfering with an individual’s rights
to privacy under Article 8 of the ECHR. The guidance does not sufficiently explain how a service
provider is to navigate this risk while also complying with the apparent encouragement to make
such enquiries.

At Queen Mary, the vast majority of staff (including academics as well as receptionists,
administrators, security guards, and student services officers) have no legal training and would
not be equipped to make judgments about when such enquiries are “necessary and
proportionate” or to assess whether a person’s answer is “objectively false.” This leaves staff in
an impossible position: liable to accusations of discrimination or harassment if they ask the
wrong questions (or fail to ask when they “should.”) How are junior or untrained staff meant to
make these decisions reliably without risking breaches of the Equality Act 2010 or Article 8
rights?

Individual staff also take on personal risk if they are required to enforce this guidance. As one
staff member pointed out: ‘if some workers (e.g. security staff) feel under pressure to block
access to e.g. bathrooms, then the individual worker would be at risk of being accused of
discrimination even if they had been instructed to act.’

The second concern regards the ambiguity in defining “reasonable grounds.” Paragraph 2.2.7
implies that a receptionist may form a view about a person’s “biological sex” based on
appearance. This raises serious concerns about subjective profiling, stereotyping, and potential
indirect discrimination against those students or staff members who are gender non-conforming
but not necessarily trans (e.g., cis women with short hair, cis men with feminine features, or

non-binary and intersex individuals).

As one respondent to our survey suggests: ‘The enforcement mechanisms are entirely unclear.
How, when, and by whom would staff question individuals? What counts as “reasonable doubt”
about someone’s eligibility to use a facility? And where does the priority lie between single-sex
exceptions vs inclusivity goals? EHRC isn’t clear whether prioritising biological sex supersedes
creating inclusive environments, and when one policy should override the other’

We have students and staff whose presentation does not conform to gender stereotypes. Under
this guidance, they could be singled out more frequently for questioning about their assigned
birth sex than others, increasing the risk of humiliation, exclusion, or distress. This contradicts
the principle in paragraph 2.2.5 of treating all service users equally to avoid discrimination. One
staff member emphasised that this was something they had already experienced:

‘As a masculine-presenting woman, | am often assumed to be in the 'wrong' toilet and have
experienced harassment (sometimes to the point of violence) when using the toilets that align
with my assigned sex — what the EHRC guidance refers to as 'biological sex'. Despite repeated
requests for access to gender neutral toilets, there remain only single sex facilities in many of
the buildings | work in, and | have to request that my teaching is timetabled in buildings with
access to appropriate toilets. The proposed changes would exacerbate these difficulties. | have



no doubt many other colleagues — whether trans or not — face similar barriers to dignity at work,
which would be intensified by the Supreme Court ruling and its interpretation by the EHRC"’

Third is the practical unworkability of verifying assigned birth sex without breaching rights. The
Code suggests that service providers may request birth certificates or further proof of sex
recorded at birth if there are "genuine concerns” (para 2.2.8). This raises multiple practical and
legal issues:

e Birth certificates are rarely carried by individuals.

e Many people (especially international students or visitors) may not have easy access to
this documentation. Those from overseas may have changed sex on their birth
certificate in line with the law in that jurisdiction.

e A Gender Recognition Certificate (GRC) is confidential by law; service providers cannot
ask for it under section 22 of the Gender Recognition Act 2004. Those with a GRC may
have changed their sex on their birth certificate.

For example, a trans student from overseas could be asked for a UK birth certificate that they
do not possess, or that does not exist under their jurisdiction’s law. This could result in unfair
exclusion from services or facilities. What documentary evidence is legally permissible to
request? How does this align with the Supreme Court's reminder (para 202) that a GRC is
confidential and cannot be demanded?

Fourth, there is the cost and operational burden. If this guidance implies that service providers
should check assigned birth sex only where "necessary," it leaves institutions unsure of when
this necessity applies — particularly for services such as sport, accommodation, toilets, or
single-sex counselling on campus.

e To avoid discrimination, should providers ask everyone for proof of assigned birth sex?

e |[f not, how can staff avoid the risk of indirect discrimination claims?

e What resources are EHRC recommending to train staff to manage these delicate
conversations?

As a university, we deliver services to thousands of students every day; any requirement to
verify assigned birth sex in a consistent and non-discriminatory way would impose
unsustainable administrative and financial burdens and could create an environment of
suspicion and distress on campus.

Finally, there is no recognition for our non-binary and intersex staff and students. The example
provided (para 2.2.7) refers only to a trans woman and assumes a binary understanding of sex.

This is inadequate. Many people (especially those who are non-binary or intersex) will not fit this
model and may be left uncertain or vulnerable under this guidance.

CHANGE 2.3: NEW CONTENT ON DEFINING SEX AT BIRTH

13. Would you like to provide feedback on the new content on defining sex at birth?

YES

14. To what extent do you agree or disagree with the following statement:



The explanation of the legal rights and responsibilities set out in the new content on
defining sex at birth is clear.

STRONGLY DISAGREE

15. Is there anything you would change to make the explanation of the legal rights and
responsibilities in this update clearer?

To make the explanation of legal rights and responsibilities clearer, we suggest that the
approach in this section would need to be fundamentally changed. The current guidance,
particularly in 2.4.6, dismisses inclusive terminology like ‘LGBTQ+ people’. However, for many
LGBTQ+ people this terminology reflects decades of community solidarity, making this change
artificial and even offensive. Moreover, academic research has established a clear connection
between gender identity and sexual orientation (e.g Reisner et al 2023): the majority of trans
people themselves identify as LGBQ+. The explanation of legal rights would be much clearer if
it acknowledged that gender is embodied, and as people transition, their relationships and
attractions can evolve, which has legal and social dimensions.

Furthermore, clarity and legal certainty would be improved by using inclusive language
regarding pregnancy and maternity to explicitly include trans men and non-binary parents. This
would directly aid staff in our branch who are involved in teaching medical students, and who
often struggle to highlight the significance of transgender health to their students. As one
member wrote: ‘| teach all 400 second year MBBS (Medical degree) students a session on
trans-inclusive healthcare and many of these students are anxious, dismissive or prejudiced
against trans patients because they are often young and unaware of how important a
judgement-free approach to clinical care really is. The [proposed guidance] undermines my, and
colleagues’, efforts to emphasise how seriously medics need to take trans-inclusive healthcare.’

The guidance creates significant legal ambiguity by conflating ‘biological sex’ with ‘sex recorded
at birth’. It fails to define ‘biological sex’ — a complex term encompassing chromosomes,
hormones, and characteristics, which can change — and ignores the existence of intersex
people, for whom these terms are often not aligned. To prevent legal risk for service providers
and ensure all individuals are protected, the guidance must be rewritten to specify that
protections from pregnancy and maternity discrimination apply to trans men and to clarify how
these rights extend to trans women who may also experience discrimination related to these
provisions.

CHANGE 2.4: UPDATED DESCRIPTION OF THE PROTECTED
CHARACTERISTIC OF SEXUAL ORIENTATION

16. Would you like to provide feedback on the updated description of the protected
characteristic of sexual orientation?

YES



17. To what extent do you agree or disagree with the following statement:

The explanation of the legal rights and responsibilities set out in the updated description
of the protected characteristic of sexual orientation is clear.

STRONGLY DISAGREE

18. Is there anything you would change to make the explanation of the legal rights and
responsibilities in this update clearer?

As a public institution, Queen Mary University of London has developed inclusive practices
around sexual orientation over many decades and systems through which exclusion can be
challenged. We have significant concerns about how the proposed Code will impact these
practices, and lead to discrimination against members of the university community. By defining
trans women as ‘biologically male’ and trans men as ‘biologically female’, this guidance runs
counter to the ordinary, accepted ways in which people understand and define their own sexual
orientation. Would a lesbian member of staff who was experiencing discrimination at work on
the basis of being a lesbian be prevented from seeking legal redress if she was in a relationship
with a trans woman, and therefore redefined by the legislation as heterosexual?

One of our members observes that ‘challenging discrimination is often already a highly
bureaucratic and labour-intensive process in university settings’ — as such, the proposed code
of practice would make this process even more difficult. A member of the Centre for Research in
Equality and Diversity adds that ‘it seems that the equality agenda is under threat from many
directions, and this seems like a further reversal of progress.’ It's also unclear whether a
person’s sexual orientation will now vary across different pieces of UK legislation. Will someone
be in a ‘gay marriage’ but be ‘straight’ under the Equality Act, for example? How might this be
leveraged against someone attempting to hold the employer to account for discrimination?

This also poses problems for students, many of whom are questioning their gender and sexual
orientation during their studies, and for whom student societies and social events are essential
to their self-development and mental health. It is unclear from the guidance whether a trans
man, for example, would be excluded from a student society for gay men? Many of our
members expressed concerns that the updated code of practice would make the university a far
less inclusive environment for these students. As one wrote:

‘| teach many trans and nonbinary students, and in seeking to facilitate their learning, academic
and personal development | see it as vital that the university feels safe and accessible for them.
The proposed changes may affect students' sense of inclusion in a university that prides itself
on inclusivity, and potentially make it more difficult for students to access support services
where disclosure around 'biological'/'birth sex' is required.’

Another added: ‘| teach many gender-non-confirming and trans students every year, and the
proposed changes would make me very concerned for the wellbeing of those students --
especially because it is unclear to me that those students would have full legal protections from
discrimination.’



At worst, staff expressed fears that these changes could seriously harm trans and gender-
nonconforming students: according to one member, they ‘will increase mental health issues,
absenteeism.. and make university less safe for group that are already marginalised’.

CHANGE 4.1: NEW EXAMPLE ON SEX DISCRIMINATION BY
PERCEPTION

19. Would you like to provide feedback on the new example on sex discrimination by
perception?

NO

CHANGE 4.2: REMOVED REFERENCE TO SUPERSEDED CASELAW

22. Would you like to provide feedback on Change 4.27?

NO

CHANGE 5.1: NEW EXAMPLE ON SEX DISCRIMINATION — SAME DISADVANTAGE

25. Would you like to provide feedback on the new example on sex discrimination —
same disadvantage?

NO

28. Would you like to provide feedback on the updated example on harassment related to
sex?

YES

29. To what extent do you agree or disagree with the following statement:

The explanation of the legal rights and responsibilities set out in the updated example on
harassment related to sex is clear.

DO NOT KNOW



The Supreme Court ruling on “biological sex” and the EHRC’s interim guidance raise serious
concerns about the practical effects on transgender, non-binary and gender non-conforming
people in university settings. The application of equalities law, particularly regarding harassment
related to sex, risks reinforcing a hostile and discriminatory culture leading to harassment.
Respondents to our survey repeatedly highlight how the proposed guidance does not just risk
enabling harassment, but could itself constitute a structural form of it.

Our concern, supported by both academic research and lived experiences of survey
respondents, is that ascertaining binary sex based on presentation is deeply reductive. It also
deters people from authentic self-presentation while encouraging public scrutiny, surveillance
and voyeurism. As one staff member wrote: ‘In a university, this fosters risk of discrimination
where university workers (trans, non-binary, or any whose gender presentation might be
questioned -- which is likely to disproportionately fall on BME staff) will feel unsafe in using
single-sex facilities where they may be challenged or invasively questioned if they are perceived
by others to be in the 'wrong' facilities.’

This issue of discrimination, harassment and policing becomes layered as racialised women are
often discriminated against for not being seen/read as sufficiently feminine to be a woman. In
such cases, single-sex facilities have the potential to become spaces of harassment and
discrimination for ethnic minorities. Similarly, for intersex people, as has been established by
decades of medical and social research, biological sex and sex assigned at birth are not always
the same, and treating them as the same and interchangeable creates layers of risk by denying
them necessary services.

One of the strongest and most comprehensive responses to our survey warns that “the
proposed changes risk enabling a discriminatory and hostile culture where gender is policed by
colleagues; a form of harassment, and a harm”. This response stresses that focusing on
restricting access to facilities by “sex” will do nothing to address genuine inequalities facing
women — including trans women — in the university sector, such as pay gaps, promotion
barriers, and career progression. Instead, it actively worsens conditions for trans people,
including through infrastructural failures (e.g., lack of gender-neutral toilets) and procedural
violence, such as misgendering due to IT systems failing to update names and pronouns. The
concern is not just about rights in principle, but about day-to-day workplace dignity and the
cumulative harms experienced through institutional neglect and new policy threats.

By proposing limited understanding of sex discrimination and harassment, the guidance
specifically exposes trans women students, teachers and other university workers to sexual
harassment as it suggests that because they are trans, they cannot be perceived to be
harassed on the basis on sex, even when that harassment is rooted in their being perceived as
women. In effect, it also makes trans women particularly vulnerable to sexual harassment
because they can no longer access the range of protection from sex discrimination based on
their lived gender. This raises serious concerns about whether it will become easier for
organisations and individuals to evade responsibility for harassment against trans people — for
example, if a trans woman with a Gender Recognition Certificate (GRC) brings a claim based on
her perceived sex, the organisation/individual might argue that knowing she is trans exempts
their actions from constituting sex discrimination. Whether this repeated, deliberate and violent
misgendering of trans and nonbinary people will be considered harassment, as recognised
under the 2011 Code of Practice, now remains uncertain.



Further, the ambiguity around enforcement raises serious risks for both those targeted and
those expected to enforce the guidance. One respondent highlights that if security staff are
“instructed to act” in policing bathroom access, they may themselves be accused of
discrimination, creating a legally and ethically fraught situation for all. Another respondent raises

L]

the practical absurdity of verifying someone’s “birth sex,” which could itself constitute
“questioning someone invasively” and amount to discrimination and harassment.

In sum, the survey responses point to widespread fear that the proposed guidance will legitimise
intrusive, discriminatory practices in universities. Rather than ensuring clarity, the legal
interpretation of “sex” risks undermining protections for trans people and intensifying
harassment in the very institutions meant to uphold equality. This represents a fundamental
failure of the equalities framework to address the real harms faced by marginalised workers,
and a troubling step toward institutionalising transphobia.

CHANGE 12.1: NEW EXAMPLE ON WOMEN-ONLY ASSOCIATIONS

31. Would you like to provide feedback on the new example on women-only
associations?

YES

32. To what extent do you agree or disagree with the following statement:

The explanation of the legal rights and responsibilities set out in the new example on
women-only associations is clear.

STRONGLY DISAGREE

33. Is there anything you would change to make the explanation of the legal rights and
responsibilities in this update clearer?

We have multiple concerns about the implications of change 12.1 for associations, clubs, and
sports teams within our university. The EHRC’s interpretation reaffirms a strict legal definition of
sex based on “biological sex” rather than gender identity. This effectively enables associations
and clubs to restrict participation on the basis of sex assigned at birth. One respondent
highlighted the likely consequence: “single-sex societies and sports teams will be permitted
under the proposed changes to exclude trans players/members, but will be at risk of legal
challenge if they allow entry to trans players/members, but exclude cis players/members of the
opposite sex”. This interpretation risks forcing student organisations to exclude trans people to
avoid legal complications, which in effect compels discrimination. As the respondent put it,
“they'll force student sports teams and societies to exclude trans students”.

This kind of exclusion undermines the basic principles of University’s Equality, Diversity and
Inclusion policies and allows for peer-to-peer gender policing and exclusion of students from



societies and clubs, which are integral to student life.The implication is that the guidance will
deepen existing anxieties among trans and gender non-conforming individuals, particularly in
spaces where gendered participation is already sensitive — such as changing rooms, sports
matches, or student group activities.

Another respondent warned that “eligibility for membership of women's groups may be
questioned for trans staff and students and it may create an unwelcoming environment”. This
highlights a further risk: the erosion of trust and community within gender-based student and
staff associations. In practice, the proposed guidance would make inclusion contingent not on
lived gender identity, but on one’s legal or biological status, opening the door to active
questioning and exclusion of trans participants. The chilling effect would be substantial,
deterring participation even where exclusion is not actively enforced.

In this context, the risk is not merely one of legal confusion, but one of institutionalising
marginalisation and exclusion. Policies that enable associations to exclude trans members — or
that render inclusion legally precarious — send a message that trans people’s presence is
conditional, controversial, and always liable to provoke dispute. This culture of conditional
inclusion based on biological sex encourages students, staff, and university workers to act as
gatekeepers — enforcing membership based on narrowly defined, visible traits — or to compel
students to repeatedly disclose their sex.

This atmosphere undermines equality commitments within the higher education sector, and
damages the social and educational integration of trans students and staff. It also does not

consider the possibility of trans-inclusive staff and student associations, and how they might
function and safeguard their association and membership without fear.

Crucially, the EHRC guidance offers little in the way of positive duties to promote inclusion or
guard against exclusion based on gender identity. Instead, it shifts the burden of risk onto
associations themselves, which may respond conservatively by barring trans participation
altogether. Equality is not just about avoiding overt discrimination, but about affirming the right

to participate fully, visibly, and without fear of challenge or exclusion. On this measure, the
EHRC'’s interpretation falls short.

CHANGE 13.1: UPDATED SECTION ON COMPETITIVE SPORT

34. Would you like to provide feedback on the updated section on competitive sport?

YES

35. To what extent do you agree or disagree with the following statement:



The explanation of the legal rights and responsibilities set out in the updated section on
competitive sport are clear.

STRONGLY DISAGREE

36. Is there anything you would change to make the explanation of the legal rights and
responsibilities in this update clearer?

The proposed guidance on this topic poses serious concerns regarding both the feasibility of its
application and the impact on the accessibility to sports activities by students and staff members
at Queen Mary.

Access to inclusive sports is essential for the physical and mental well-being of students and
staff members. The university recognises by offering a large range of sport courses, group
classes, teams and facilities to both staff and students. Academic research has established that
sport provides powerful psychological and social benefits (Eather et al., 2023), and also that
transgender people experience a disproportionate level of mental health problems (Pinna et al.,
2022).

For this reason, it is especially important that trans and non-binary people are granted access to
the sport provision at our university. However, paragraph 13.1.6 of the proposed guidance
states that trans people may be “excluded from an event or treated differently [...] for reasons of
safety or fair competition”. We are deeply concerned that the proposed guidance will limit or
prevent access to sport at Queen Mary. This is because much of our sporting provision is
segregated on the basis of gender, with access to teams and facilities determined by gender
identity rather than assigned birth sex. For example, some sports clubs such as the basketball
teams are organised in men's and women's teams. These changes risk creating hostility for
trans students who wish to participate in sport, and research shows that these kinds of
exclusion worsen mental health outcomes among trans people participating in sport (Chan et
al., 2024). We do not have the resources to offer third teams which would be open to trans
people, meaning that trans students would effectively be banned from participating in the sport
at all.

Furthermore, this guidance is unclear and difficult to apply. There are huge practical, ethical and
legal issues around checking assigned birth sex in this context (see our response to change
2.2). As our university does not have the resources to implement assigned birth sex checks, we
are concerned that this will lead to an overall reduction in sporting provision at the university,
with a risk that facilities are closed or suspended if they cannot segregate on the basis of
assigned birth sex. This would harm all staff and students, regardless of their identity.

There is also no clear guidance on the criteria to judge whether the participation of trans people
in certain competitive sports is ‘safe’ or ‘fair'? How will an ‘unfair’ advantage be defined?



Participants in competitive sports often have physical attributes that differ from population
averages, and the impacts of hormonal transition vary widely among individuals, with
consequences for performance that can impact differently in each sport. Research in this area is
still in its infancy and there is to date no systematic policy approach that adequately reflects this
complexity. The statement that “policies should be supported by a clear rationale and evidence
base” overlooks this fact. Moreover, the guidance does not reflect evidence that trans men and
women perform comparatively to their cis counterparts following their transition, suggesting that
there is little reason to support an overall ban on trans sport participation (Oberlin, 2023). In
practice, assessment of safety and fairness would almost certainly need to be carried out on a
case-by-case basis. This would be a huge practical and administrative burden, and the
guidance provides no clear or practical way for sports clubs and events organisers at Queen
Mary to determine when ‘reasons of safety and fair competition’ are implicated in a given
sporting situation, nor how they should be objectively judged. This would seem to provide
further risks that the university could be accused of direct discrimination on grounds of gender
transition.

While the guidance invokes ‘reasons of safety’, it does not seem to take into account the right of
our trans students and staff to access and practice sports in a dignified, safe and non-
discriminatory environment. Despite stating that trans people should not be excluded from
events unless very specific reasons are met, the guidance seems to assume that by default
trans men should be made to compete with women and trans women to compete with men. For
instance, paragraph 13.1.17 gives the example of a woman being able to “bring a claim for
indirect sex discrimination due to the provider’s decision not to limit or modify the participation of
trans women placing her at a particular disadvantage” in an athletics competition. This can lead
to particularly significant risks of harm for trans women, whose strength and performance
declines significantly following hormonal treatment. In turn, this would seem to open up the
possibility for a claim for gender transition-based disadvantage if forced to compete against
men.

The proposed guidance suggests that staff and students running sports clubs and events should
identify trans participants ‘in a sensitive way which does not cause discrimination or
harassment’ but it gives no indication on how organisers are expected to do so in practice,
without infringing upon the right to privacy. In particular, how will organisers be able to
implement this policy while ensuring they can respect the additional privacy protections granted
to trans people with gender recognition certificates under the Gender Recognition Act ? It is
unlikely that our institution will have the resources to create and distribute such training, should
it come to exist, as well as the additional time and facilities required for this. As such, the
proposed guidance poses serious risk to our ability to provide a safe, inclusive, welcoming and



supportive environment for our students and staff members regardless of their gender, which is
one of the university’s key commitments.

CHANGE 13.2: UPDATED SECTION ON SEPARATE AND SINGLE-SEX
SERVICES FOR MEN AND WOMEN

37. Would you like to provide feedback on the updated section on separate and single-
sex services for men and women?

NO

CHANGE 13.3: NEW SECTION ON JUSTIFICATION FOR SEPARATE
AND SINGLE-SEX SERVICES

40.Would you like to provide feedback on the new section on justification for separate
and single-sex services?

YES

41. To what extent do you agree or disagree with the following statement:

The explanation of the legal rights and responsibilities set out in the new section on
justification for separate and single-sex services is clear.

STRONGLY DISAGREE

42. Is there anything you would change to make the explanation of the legal rights and
responsibilities in this update clearer?

The current guidance on legal rights and responsibilities requires fundamental change to bring
clarity. As it stands, the guidance focuses almost exclusively on methods for excluding trans
people from services, rather than providing a workable framework for their inclusion. This
approach appears to be predicated on the notion that excluding trans women from women’s
spaces is a necessary measure to make cisgender women safer or protect them from sexual
harassment, yet there is no evidence that this is the case. One staff member observes that the
guidance misrepresents ‘where threats to women’s safety originate and does nothing to address
the actual causes of harassment and violence. As a cis-woman | have only had positive
experiences of using facilities such as bathrooms and changing rooms with and around trans
and non-binary people. | am appalled by the exclusion of trans people from these facilities, a
change that is needlessly cruel (for them) and inconvenient (for most organisations).’

The focus on exclusion leaves organisations open to claims on grounds of gender reassignment
if they are not able to provide adequate ‘third space’ facilities, and on grounds of sex if trans
people are included in single-sex spaces, or if all provision is redesignated as mixed sex. There



is also the question of the incompatibility between building regulations, which recognise trans
people with a GRC as counting among their legal sex, and the Equality Act, where they are now
to be recognised as their assigned birth sex. This produces an absurd situation where the
headcount of women employees to determine the number of toilets includes trans women, but
where trans women can potentially be excluded from the facilities which are provided. The
guidance does not offer a route through this legal quagmire, and at present leaves service
providers open to possible discrimination claims whatever policy they adopt.

We are also particularly concerned that the guidance treats ‘biological sex’ and ‘sex recorded at
birth’ as interchangeable concepts. We are concerned about our obligations to intersex staff and
students, for whom these definitions often do not align, and to staff and students from overseas,
whose documents may be legally changed to recognise non-binary status in some jurisdictions.
How should staff and students in these groups be provided for in contexts of separate service
provision?

Ultimately the current guidance leaves a host of critical and unanswered questions. How are
services realistically supposed to make decisions that treat everyone fairly under the Equality
Act 2010 without running foul of the law? Are service providers now simply being asked to
choose one form of discrimination risk over another? Crucially, given the enormous human
rights impacts on trans people's privacy and safety, has sufficient effort been made to offer
advice to service providers who wish to remain trans-inclusive, or is the inevitable outcome of
this guidance a more trans-exclusive society? As responses to our survey attest, the lack of
clarity around the provision of gender-inclusive provision is already causing significant stress to
our students and to employees:

‘Some of my medical students are themselves trans. They have questions about changing
rooms on medical placements and hospitals that | cannot answer and am not sure how to best
support them in their questions.’

‘Already at Open Days, prospective students and parents have been asking about this,
concerned whether gender-non-conforming students will be accommodated or even kept safe
while studying.’

CHANGE 13.4: NEW CONTENT ON POLICIES AND EXCEPTIONS FOR
SEPARATE AND SINGLE-SEX SERVICES

43. Would you like to provide feedback on the new content on policies and exceptions for
separate and single-sex services?

YES

44. To what extent do you agree or disagree with the following statement:

The explanation of the legal rights and responsibilities set out in the new content on
policies and exceptions for separate and single-sex services is clear.

STRONGLY DISAGREE



45. Is there anything you would change to make the explanation of the legal rights and
responsibilities in this update clearer?

As a higher education institution responsible for delivering a wide range of services, including
sports facilities, health services, counselling, and student accommodation, to students, staff,
and members of the public, the clarity and practicality of this guidance are of significant concern.

The most pressing issue with this section is its lack of clarity regarding how these provisions
apply to trans and non-binary individuals, particularly those who hold Gender Recognition
Certificates (GRCs) or who have legally transitioned in other ways. While 13.4.2 acknowledges
that exceptions to a policy may be lawful where they add necessary flexibility, the examples
given make no mention of trans people and suggest that flexibility applies only to certain cases
and notably to those aiming to exclude trans service users.

This absence raises practical and legal concerns:

e Why does the Code permit flexibility for some groups but then not clearly state whether
and when this same flexibility applies to trans women who have used these services for
many years under existing law without issue?

e The rationale that young boys “pose no threat” is explicitly given, but the same reasoning
could apply to trans women, for whom there is no evidence of a generalised risk to
others. If risk is to guide policy, evidence should be required; to date, no such evidence
has shown that trans women pose a greater safety risk than cisgender women in these
spaces.

Second, this updated section places service providers in an impossible position:

e The guidance suggests services “should consider” offering additional separate services
to accommodate those whose inclusion in a single-sex service is contested (e.g., an
additional swimming or aerobics session). But for universities and many public sector
bodies, the cost, staffing burden, and space requirements make this unrealistic. QMUL
cannot reasonably provide duplicate services (e.g., multiple gendered changing spaces
or swimming sessions) without substantial financial investment, which the EHRC'’s
guidance does not acknowledge or address.

e The suggestion in 13.4.7 of converting to entirely individualised, lockable facilities may
align with universal design best practice, but such changes require time and capital
expenditure. Is the EHRC suggesting this as a future expectation? If so, universities and
similar bodies need clear timelines, financial support and risk assessment guidance to
make such transitions feasible.

There is also a serious risk that the guidance, as written, will encourage the segregation or
exclusion of trans and non-binary individuals from single-sex services or pressure services to
create “third spaces.” This risks violating their rights to dignity and privacy under the Equality Act
2010 and the Human Rights Act 1998, and contradicts good inclusive practice established over
many years in higher education settings.

e QMUL’s experience, like many universities, shows that trans and non-binary students
use our gendered facilities without incident and that fears of disruption or safety risk are
unsupported by both empirical evidence and many years of practical experience.



e Creating “separate” trans-only facilities risks outing trans people, stigmatising them, and
reducing their access to services.

e ltis also unclear how staff (such as gym receptionists or accommodation officers) are
expected to police this issue without risk of misgendering, discrimination claims, or
accidental breaches of privacy (e.g., if a person is questioned in front of others).

Finally, the Code provides no guidance on:

e The legal risks to staff who make decisions in this complex area (e.g., when could they
be liable for indirect discrimination or harassment claims?)

e How service providers should balance the potential conflicting rights of different
protected groups, such as trans people, women, and people of faith, without clear legal
tests or processes.

e Whether service providers will receive training or further materials to operationalise
these policies.

Without this clarity, QMUL and other providers risk either failing to comply with the Code or
acting unlawfully under the Equality Act or Human Rights Act.

CHANGE 13.5: UPDATED SECTION ON SEPARATE OR SINGLE-SEX
SERVICES IN RELATION TO GENDER REASSIGNMENT

47. Would you like to provide feedback on the updated section on separate or single-sex
services in relation to gender reassignment?

YES

48. To what extent do you agree or disagree with the following statement:

The explanation of the legal rights and responsibilities set out in the updated section on
separate or single-sex services in relation to gender reassignment is clear.

STRONGLY DISAGREE

49. Is there anything you would change to make the explanation of the legal rights and
responsibilities in this update clearer?

The proposed guidance at paragraph 13.5.3 lacks clarity. The phrase ‘the service intended for
the opposite biological sex’ presumably refers to sex assigned at birth as recorded on a birth
certificate. References to ‘biological sex’ cause confusion. For example, hormonal transition
changes both secondary sexual characteristics and hormonal levels, while gender-affirming
surgeries can alter both primary and secondary sexual characteristics. To what does biological
sex refer in this context? If the answer is either chromosomal sex, or sex as recorded at birth,
this overlooks the existence and experiences of intersex people.

Queen Mary provides a number of facilities on a single-sex basis that are inclusive to trans
women. This includes the British Council Women In STEM scholarships which are open to
prospective students who ‘identify as a woman’, from Indonesia, Myanmar, the Philippines and



Thailand. One justification for the trans inclusive structure of these scholarships is the clear
social and economic disadvantages experienced by trans women in these places. Offering
these scholarships on a mixed-sex basis would irreparably damage their intended purpose
(increasing the accessibility of STEM disciplines to multiply marginalised groups), while there is
unlikely to be sufficient funds or demand to offer similar scholarships for trans people only. The
same issues apply to the women-only gym, the Women’s Career Development Community of
Practice, and the Men’s Walk and Talk Group. This is just a snapshot of a wide array of services
and initiatives which have been designed to support the wellbeing and career prospects of staff
and students in ways that foster inclusivity. Under the new guidance, all of these services will
have to choose between continuing to include trans people (leaving them open to claims of
‘unlawful discrimination against others’) or excluding trans people on the terms set out in 13.5.4
and 13.5.6, leaving them open to claims on grounds of gender reassignment.

If these services, groups and initiatives wish to remain lawful then presumably they will have to
opt to exclude trans people ‘as a proportionate means of achieving a legitimate aim’, as section
13.5.4 puts it. Whether the ‘means’ is ‘proportionate’ is likely to vary with each separate service /
initiative / group, but how will this be reconciled with the need for a university to take a
consistent and fair approach? How will decisions about ‘proportionate means’ be integrated with
policies around diversity, inclusion, and dignity at work?

Section 13.5.6 creates a further problem of consistency and fairness. On what grounds should
staff facilitating these groups evaluate the ‘extent to which the trans person presents as the
opposite sex’? People whose gender identity is aligned with their assigned birth sex can vary
their gender presentations day to day. The guidance suggests that trans people should be
afforded less flexibility in their presentation, and are likely to be evaluated based on different
standards when trying to access certain types of provision. This problem is compounded in the
university setting because many students use their time at university to explore and experiment
with their identity and how they present and dress. As one survey respondent writes: “University
is a time in which many young people are able to begin [these explorations] after living in
domestic environments that limit their self-expression and self-understanding. The proposed
changes would make this process, which for many is essential to their mental health and
wellbeing, much more difficult.’

The code of practice would seem to introduce disproportionate policing of how trans people
present compared to those whose gender identity aligns with their sex assigned at birth. But it
also encourages policing and evaluation of gender presentation in ways that have potential to
cause ‘harm and distress’ to those who do not identify as trans. For example, a lesbian who is
assigned female at birth and who presents in clothing or accessories deemed ‘masculine’ might
be assumed by others to be transmasculine and questioned or excluded on that basis.

The example given in 13.5.12 appears not to take into account the lived experiences of trans
and gender nonconforming people. The focus on the ‘gym owner’ who decides that a trans man
‘can no longer use the women’s changing room’ ignores the humiliation, degradation and risk of
abuse that is inherent in the idea that a trans man has to use the women’s changing room in the
first place. ldentifying as a man, this person would not wish to intrude on a women only space in
the first place, but the code of practice implies that he must do so to the detriment of the women
in that space as well as his own social and psychological safety and integrity.



The updated guidance places a great deal of emphasis on ‘alarm and distress’ that a trans or
non-binary person’s gender presentation might cause to others. This alarm or distress arises
because a trans person’s gender presentation is perceived to be inappropriate based on how
others read their sex. Consequently, there is significant subjectivity involved in these
judgements, which the guidance fails to recognise. While emphasising the ‘alarm and distress’
of people who are not transgender, the guidance ignores the ‘alarm and distress’ caused to
trans people when they are forced to enter sex-segregated spaces that do not align with their
identity. The loss of access to supportive, gender-affirming groups and services is also likely to
significantly harm trans staff and students in our university.

F

50. Would you like to provide feedback on the updated content on communal
accommodation?

NO

Our organisation, and our university, have a proud record of supporting the inclusion of trans
and non-binary people. Our major concern is that the guidance does not support this goal,
focussing instead on their legal exclusion. We remain unclear on how our existing efforts to

create a supportive and welcoming environment for trans colleagues and students will be able
to continue if this guidance were to be enacted.

Our consultation to inform this response explicitly sought to involve and represent the views of
our trans and non-binary colleagues. We are concerned that there seems to be a lack of focus
on engaging with these populations, and organisations who represent them, in preparing the
updated guidance. We believe that involving the groups who are most likely to be affected by
these changes is vital, and clearly aligns with the goals of the EHRC as an organisation.

Finally, the guidance (and current law) has little to say about the needs of people who do not
conform to the gender binary, whether trans or not. There needs to be concerted attention to the
needs of non-binary, intersex, and other gender nonconforming people when creating this
guidance.






